Although rural land rights are recognized in the 1995 Constitution of the Federal Democratic Republic of Ethiopia (FDRE), the academic discourse and policy dialogues on the issue are still underway. However, these dialogues do not comprehensively cover the provisions in the Constitution concerning rural land rights, the modus operandi in the drafting approaches of the provisions and their legal implications. Hence, by analyzing the different sections and articles of the Constitution, this article seeks to examine the extent to which rural land rights are defined in the Constitution and the legal implications of its constitutional recognition. This article examines the compatibility of the approach adopted by Ethiopian Constitution makers with the Trust and Distrust approaches propounded by Rosalind Dixon for drafting of constitutional provisions on rural land rights. Dixon's view is reviewed before considering it in relation with compatibility issues.
Introduction
Most written Constitutions of nations are, inter alia, -devoted to establishing and maintaining a system for the allocation (and reallocation) of power over wealth among individuals, groups and the state.‖ 1 Among others, this may be done by recognizing the property rights clause in general without expressly dealing with land rights. 2 In some countries, Constitutions do not express the recognition of property rights, let alone land rights specifically. 3 In countries where there is constitutional recognition of property rights, the extent of specificity of the Constitution varies in dealing with property rights. There is variability in the manner property rights are regulated across constitutions. Depending on the general approach pursued by drafters of constitutions, a highly -codified‖ or detailed approach to constitutional drafting may be used, or the drafters may rely on a more -framework‖ style approach; 4 .
It is uncommon to find a Constitution that specifically recognizes and defines actual property rights in land. Usually, constitutional laws either state the nature of ownership of land; 5 or the types of land tenure systems adopted which may include the possibility of deprivation of land rights for public interest and defining the structure and power of land administration organ and tribunals; 6 or setting social justice policy objectives revolving around land. 7 However, Ethiopia's Constitution, after distinguishing the nature of land ownership adopted, i.e., ownership by the state and people, 8 further grants actual rights to rural land specifically. 9 Moreover, the Constitution goes to the extent of determining the manner of access to rural land rights 10 and defines the nature of property rights in land.
The definition of the nature of property right in land (embodied in the Constitution) is not made in the same fashion to all rural landholders. The Constitution expressly grants use rights to pastoralists based on the communal holding nature of the land, whereas, it does not provide an explicit definition in the case of property rights (in land) of peasants and private investors. Rather, it leaves the nature of property rights in land held by peasants and investors to be understood through the canon of interpretation. This is inferred from the cumulative reading of the constitutionally-prohibited property rights in land, and the sections of the Constitution that deal with women's right and the state governments' power of taxation.
The constitutional norm drafting approach adopted by the FDRE Constitution makers in drafting the provisions dealing with rural land rights is detailed or codified. This is inferred by making a comparison with the constitutional norms of other countries on the same issue and reference to the debates in the making of the Constitution.
The existence or nonexistence of constitutional deferral through ‗by law clause' or adoption of abstract or vague concepts in a constitution is not by itself sufficient to classify the drafting approach followed in constitution making into ‗framework-style' approach or detailed or codified approach. 12 Rosalind Dixon suggests that the adoption of a particular constitution drafting approach depends on -the perceived congruence between the constitution makers' aims and the constitution interpreters' understandings thereby giving rise to the dichotomy of trust-mistrust approaches.‖ In her view, constitution drafters adopt a detailed or codified approach in constitutional norms drafting because -they to some degree distrust the constitution interpreters -judges in the supreme or constitutional courts, as they may not share the aims and understandings of constitution drafters.‖ In yet another approach the legislature resorts to framework-style constitutional norm drafting when they -highly trust and has faith in the constitutional judges as partners in the process of constitutional design‖. 13 It is to be noted that the constitutional recognition of rural land rights under the FDRE Constitution has legal implications on different legal usufruct rights; and also, Art. 97(2) about private investors and urban land holder property rights in land -usufruct rights. 12 See Rosalind Dixon (2011), -Constitutional Amendment Rules: A Comparative Perspective‖, in Rosalind Dixon & Tom Ginsburg (eds.), Comparative Constitutional Law, Edward Elgar Publishing Ltd, Cheltenham; wherein the claim is made that the constitutional drafting approach adopted in a given constitution making can be determined on the basis of the existence and non-existence of constitutional deferral in the constitution. 13 R. Dixon, supra note 4.
concepts. Particularly, it has a legally constraining effect in terms of imposing a duty on the government, restricting legislative power, restraining the amendments to the land policy and raising the constitutionality issue of other legislation and act of the government. These two broad classifications of approaches consider the role players for interpretation of the constitutional provisions as the Courts of Law. In Ethiopia, the interpreter is the House of Federation, the second house/chamber of the federal government, which gives a different perspective altogether.
The constitutional recognition of rural land rights under the FDRE Constitution has its legal implications on different legal concepts. Particularly, it has a legally constraining effect in terms of imposing a duty on the government, restricting legislative power, restraining the amendments to the land policy and raising the constitutionality issue of other legislation and act of the government.
The first three sections of this article examine the rural land right issues regulated under the FDRE Constitution. This includes access to land, the scope of property rights in rural land, and protections afforded to land rights. In order to determine the approach of constitutional drafting adopted in the making of a given constitution, one has to make in-depth analysis of the level of details and scope in the constitutional regulation of a particular legal issue.
Thus, the manner in which access to land is defined in the Constitution and the practical implications thereof -given the limited nature of land as object of property right-are reviewed. The approacch pursued in the Constitution in defining rural land rights is also examined in view of its effect in delimiting the power of the legislative organ in defining the property rights in land in its legislation. This approach is also examined in relation with clarity in the protection against deprivation of property rights in land and the conformity of other legislation with this constitutional stipulation.
The common practice in constitutional laws is to recognize property rights in general 14 rather than expressly dealing of land rights. Contrary to this, the FDRE Constitution specifically deals with the issue of rural land rights and the general notion of property rights. 15 The recognition of land rights in the FDRE Constitution mainly embraces three socio-economic and legal issues, i.e., the 14 In fact, there are some constitutions which have not expressly recognised the right to property. A good instance is the constitution of Canada and New Zealand. Constitutions that recognise the right to property vary in terms of providing detailed rules. However, what is common to them is that they forbid arbitrarily deprivation of property rights and provide room for deprivation of property rights for greater societal interest. 15 See the FDRE Constitution, supra note 8, Art. 40(1 -8), Art. 35(7) and Art. 97(2). mechanism of access to land, the scope of property rights in the land of landholders and the features of deprivation of land rights. These themes are examined in the first three sections of this article.
The fourth section of the article explores the general essence of the approaches of constitutional drafting, the approach adopted in the drafting of rural land rights norms under the FDRE Constitution and its compatibility with the nature of the organ entrusted with the power of constitutional interpretation. Section 5 analyses the implications of the constitutional recognition of rural land rights on the basis of three important legal issues. These issues relate to: (i) restriction to the legislative power, (ii) the obligation of the government to realize land rights, the nature of land policy visa-vise amendment of the constitution, and (iii) the constitutionality of other land legislation. The last section offers a brief conclusion about the potential amendment of the land right provisions in the FDRE Constitution to enable them to be compatible with the needs for periodic changes in land policy and optimal trust-based approach to constitution drafting. The article adopts a doctrinal research method. It mainly focuses on identifying, analyzing and synthesizing the constitutional and other legislation provisions.
Access to Rural Land under FDRE Constitution
One of the legal issues revolving around land rights that are regulated in the Ethiopian Constitution is the mechanism of land acquisition. Access to land is -an important issue for the majority of Ethiopian people who depend on agricultural production for their income and subsistence‖. 16 That is why the proverb in the many languages of the country has it that ‗to be landless is to be sub-human' to show that for Ethiopians land is central to life. 17 free. 20 These provisions provide peasants and pastoralists access to rural land without any payment, and they oblige the government to grant the same. On the other hand, investors can be entitled to rural land rights on the basis of payment arrangement which is established by law.
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The constitutional right of peasants' and pastoralists' to free access to rural land rights evokes the question whether the rural land use payment imposed on the peasants' especially by subsidiary legislation is constitutional. Most regional states in Ethiopia have enacted laws that levy rural land use payment on peasants and not on pastoralists. 22 One may argue that this is constitutional based on Article 97(2) of the FDRE Constitution, which states that ‗States shall determine and collect fees for land usufructuary rights ' . 23 This claim may not be sound for two reasons. First, Article 40(4) of the Constitution clearly states that -Ethiopian peasants shall have the right to obtain land without payment …‖ and Article 40(5) enshrines the rights of pastoralists to -the right for free land for grazing‖. Such free access to rural land rights to peasants and pastoralists differs from the duty for payment of land use fees by investors in return to their entitlement to -land usufructuary rights' stated under Article 97(2). Secondly, Article 40(6) of the Constitution expressly states the rights of investors -to the use of land on the basis of payment arrangements.
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The other important issue here is the purpose for which peasants and pastoralists acquire rural land rights for free. Article 40(4) of the Constitution, does not determine the purpose to which the land obtained by peasants without payment will be employed, i.e. whether they can use rural land for agriculture or other economic activities like that of investors. With regard to pastoralists, however, Article 40(5) of the Constitution clearly determines the purpose of land use, i.e., -grazing and cultivation.
The failure of the Constitution to specify the purpose of free allotment of land to peasants while determining the same regarding the pastoralists raises the question whether peasants are entitled to use rural land (which they have obtained without payment) for any purpose. One may also question the constitutionality of the rural land laws in specifying the purpose thereof.
There can be two lines of arguments. On one side, it may be argued that the FDRE Constitution aims at allocating rural land to peasants for free for any 20 purpose. Thus, the restriction imposed by another legislation on the purpose to which the land is freely given to peasants for agriculture purpose is unconstitutional. 25 This argument may be justified first by the silence of the Constitution because, as stated earlier, Article 40(4) of the FDRE Constitution remains silent about the purpose for which land is intended to be provided to peasants for free. At the same time, Article 40(5) fixes the purpose -grazing and cultivation-to which pastoralists are expected to obtain land. Along this line of argument, one may argue that the Constitution rightly and intentionally makes this distinction among the peasants and pastoralists.
The proponents of this line of interpretation may further rationalize this argument based on the manner of land utilization by peasants and pastoralists. In the case of pastoralists, utilization of land is done communally by a group of individuals; and unless the purpose to which the land to be utilized is predetermined, it will cause conflict among the members since each of the members may have a competing purpose to which they prefer to utilize the land. Thus, the Constitution's specification of the purpose for which land is to be allocated to pastoralists for free may be assumed to be purposeful. In the context of peasants', however, the utilization of land is individual thereby implying that the silence of the FDRE Constitution is meant to avoid limitation on the purpose of free allocation of land to peasants. 26 This line of argument can further raise social equity justification in ensuring access for the needy to provide them with the means to make a living 27 without restricting the land use of peasants solely to agriculture. This view can be substantiated by the stipulation made in various laws regarding the nature of the purpose for which land can be used by an investor or another peasant who has rented rural land from peasants. In rural land laws enacted at federal and regional state levels, peasants have the right to rent their land to investors or other fellow peasants.
28 Moreover, the federal government's rural land law implies that the investor and peasants can use such land for agriculture or any development project. This inference can, for example, be made from Proclamation No. 456/2005 which provides that -[p]easant farmers, semi-pastoralists and pastoralists who are given holding certificates can lease to other farmers or investors land from their holding of a size sufficient for the intended development…‖ 29 The phrase ‗intended development' is broad and includes economic activities which can include agriculture and other activities.
The counter argument of the above line of interpretation is that the FDRE Constitution specifies the purpose for which rural land is allocated to peasants for free, and that the stipulation of agriculture in rural land laws to this effect is constitutional. This view may be based on the general spirit of Article 40 of the FDRE Constitution and the assumption of the Constitution makers. The Constitutional Assembly's minutes imply the assumption that the peasants would use land only for agricultural purpose. The first justification of this argument relies on the adoption of the term ‗peasants' in Article 40(4) of the Constitution. Accordingly, when the Constitution grants free access to land for peasants under this provision it etymologically presupposes the person's engagement in agriculture.
This argument can be justified in light of the problem that rural land given to peasants for free can be freely transferred under the guise of a joint investment, while private investors are (based on Article 40(6)) entitled to the right to use of land on the basis of payment arrangement. If rural land is given to peasants for free for any purpose, private investors may avoid payment arrangements in their use of land by accessing land through peasants in the pretext of joint investment, 30 and this, reduces government revenue generated from investors. In fact, one may counter-argue that this form of abuse can be controlled because the government is empowered to approve and register the contract between an investor and a landholder.
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The Constitutional Assembly's minutes of the deliberation regarding the form of land ownership implies that the makers assumed that the peasants would use land only for agricultural purpose. Particularly, the justifications (such as agricultural nature of the country's economy and the presence of huge uncultivated-land) that were raised in support of the status quo in land ownership assumed that the landholdings of peasants are only used for agriculture. According to this line of argument, the specification of the purpose for which land is given to pastoralists for free does not imply that peasants would be given rural land to be used for any purpose. 29 Ibid. 30 Investors can access rural land from individual peasants by way of rent. This is clearly mentioned in the rural land legislation. Thus, the reason mentioned here has no weight to justify the position taken. 31 The Federal Proclamation No. 456/2005, Art. 8(2).
To this author, the first view is sound and compatible with the country's pursuits toward economic transformation. Unless we consider the silence of the Constitution as entitlement of peasants to use their landholding for any purpose including agricultural cultivation, we can suggest an amendment of the Constitution to make it compatible with the country's economic policy toward industrialization and modernization of agriculture. The challenge in this regard relates to the stringent procedures of constitutional amendment.
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In view the objective reality, there is the need to raise the question whether it is practical to implement the right of peasants and pastoralists to free access to land rights. This is impractical because forty-three percent of rural Ethiopians have no access to rural land. 33 The limited nature of the rural land and the everincreasing rate of population growth have indeed exacerbated the problems because there cannot be comparable expansion of the size of arable land in the country. 34 Thus, the policy of -guaranteed free access to land‖ is not sustainable in an environment of rapid population growth, and modern farming which includes animal husbandry should be the main source of subsistence. 
Scope of Rights in Rural Land under the FDRE Constitution
The FDRE Constitution, uncommon to other constitutional norms, 36 provides its own conception of property rights in general and the nature of property rights to 32 36 There can be certain important textual differences among various constitutional property clauses. Nevertheless, the differences do not go to the extent of defining the concept of ‗ownership' and ‗private property' and listing of the bundle of rights as it is done in the Constitution of Ethiopia. As Gregory S. Alexander noted, constitutional property clauses are not identical even though they can share certain common features such as the recognition of the state's power of property expropriation as limitation to property rights; different landholders. It adopts the Hohfeldian ‗bundle of rights' approach in defining property rights. 37 This is inferred from the elements it provides for the concept of private ownership and the provision regarding the rights on the permanent improvement made on land.
According to Article 40(1) of the Constitution, -private property ownership‖ is defined by listing the rights an owner has over a thing. It states that -… [the right to ownership of private property] includes the right to acquire [possess in the Amharic version] and to use, and … to dispose of such property by sale or bequest or to transfer it otherwise.‖ 38 According to Article 40(7) of the FDRE Constitution:
Every Ethiopian shall have the full right to the immovable property he builds and to the permanent improvements he brings about on the land by his labor or capital. This right shall include the right to alienate, to bequeath, and, where the right of use expires, to remove his property, transfer his title, or claim compensation for it.
From this provision, it can be inferred that the property rights in the Constitution are understood in terms of the bundle of rights that a person has over objects of property. The other concept related to property rights defined in the Constitution is the concept of private property. The FDRE Constitution under Article40(2), defines private property as: any tangible or intangible product which has value and is produced by the labour, creativity, enterprise or capital of an individual citizen, associations ( the Amharic version requires the associations to be Ethiopian) which enjoy juridical personality under the law, or in appropriate circumstances, by communities specifically empowered by law to own property in common.
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The FDRE Constitution equates -private property‖ with a thing or asset/product seemingly having economic value. The drafters of the Constitution have unduly defined property as a thing/product since both concepts refer to two distinct things in legal sense. Bruce has noted their distinction as follows:
… [P]roperty is not a thing, but a set of relationship between persons governing the use of things. This is particularly true for land law, which is concerned with various rights over and interests in land which of those a and placing restrictions on the state's power to expropriate property in the form of permitting the expropriation to be done only for -public purposes‖ or for -public use‖. 37 person can enjoy over his land, which can be enjoyed over that land by his neighbour, and he can enjoy over his neighbour's land. 40 One may argue that, as the definition of ‗private property' currently stands in the FDRE Constitution, rural land right is not the property of peasants and pastoralists since they access it for free. This is because it is not an output or a product of the labor, creativity, enterprise or capital of peasants and pastoralists. This understanding, in effect, produces its own legal effect in relation the legal protection and tenure security against eviction discussed in the subsequent section.
Apart from providing definitional clauses for the above two concepts related with property rights, the FDRE Constitution also determines the nature of the land ownership. Accordingly, Article 40(3) accords ownership to the state and people, prohibits transfer of land through sale or other means of exchange. However, the Constitution does not clearly and expressly define the nature of property rights in land -the bundle of rights accorded to the peasants, the pastoralists and investors lesser than the ownership rights (complete/full property rights).
It does not mean that the Constitution totally leaves it to be determined by the legislation of the government as the ruling government may claim.
41 This is because the Constitution (through fragmented provisions) attempts to delineate the nature of property rights in relation with rural land held by peasants, pastoralists and investors. One can argue that the constitutional definition of the nature of property right in land for these three bodies is not consistent.
From a contrario sensu reading of Article 40(3) the Constitution, it can be argued that peasants have all the elements of the private ‗ownership' rights in land excluding the right to transfer through sale or means of exchange. Unlike peasants', the Constitution has a clear stipulation concerning the property rights in land of the pastoralists and investors. Accordingly, Article 40(5) of the Constitution clearly stipulates that the scope of property rights in land of pastoralists is the use right. The Constitution entitles pastoralists to use rural land for grazing and cultivation purpose. This is in fact based on the manner how pastoralists utilize land -communally. Therefore, letting them other property rights beyond the use right will lead conflict among them since it results in the creation of competing interests. This intention of the Constitution drafters can be inferred from the debates made on the drafting of the Constitution regarding the ownership of land. Especially, the group arguing in support of the status quo of the land ownership and against privatization invoked the uniqueness of pastoral land tenure system. The group stated that even if they go for privatization, uniform private property rights to land across the country could not be realized owing to the unique contexts of pastoralists who are in a continuous seasonal mobility across multiple ecosystems in search of the seasonally varying water sources and pasture. 42 We can thus infer that the drafters intended to differentiate the scope of property rights in land of peasants from pastoralists. Furthermore, it can be inferred from this that the drafters intended to give a broader property right in land to peasants.
In the case of investors too, the Constitution to some extent mentions the nature of property rights in land they will have. This can be deduced from the cumulative reading the two provisions of the FDRE Constitution-Article 40(6) which deals with the manner of acquisition of land rights by investors and Article 97(2) which states the power of regional governments to determine and collect fees in the utilization of land. As per the discussion made in the section dealing with access to rural land in FDRE Constitution above, it has stated that investors could access rural land rights only in payment arrangement, So, when this provision states the phrase land usufructuary rights it in effect is defining the nature of property rights in land of investors.
As the Constitution does not expressly delineate the scope of the property rights of peasants in land, this implies their entitlement to the right to exclude, the right to transfer (without undermining the restriction in the Constitution) and the right to possess and use. This view can also be substantiated with what is provided in the FDRE Constitution with regard to Women's rights. Article 35(7) of the FDRE Constitution that embodies women's right to property also gives a certain clue as to the nature of property rights of peasants in land. It states that: -…In particular, [ 43 See id, at Art. 35(7), Emphasis added. This provision can also apply for the determination of property rights in urban land other than those acquired for investments. For investors acquiring urban land, the nature of property rights in land is similar to their property rights in rural land. This is because Article 97(2) of the FDRE Constitution (that incidentally This view can be justified based on the intention of the Constitution drafters that is inferred from their debates in the process of drafting various provisions of the Constitution including Article 40. One of the justifications provided during the arguments against private ownership of land was that such right to sell will induce the agrarian poor to sell land and migrate to the nearby towns, and it will have the effect of escalating unemployment since industrial and services sectors are unable to accommodate the influx of migrants. 44 The Constitution thus aims at ensuring peasants to have all property rights in land other than the right to transfer through sale or other forms of exchange.
Protection against Deprivation of Rural Land Rights in the FDRE Constitution
It is -a universal conviction in comparative constitutional law that the purpose of constitutional property rights clause, in general, is to strike a balance between protection of the existing property rights and the promotion of public interest.‖
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This balance involves forbidding arbitrary deprivation other than the exceptional cases of compulsory acquisition of individual or community property rights. To strike this balance, most constitutional laws list the conditions that must be satisfied in the process of expropriation, such as observance of due process of law, expropriation solely for public purpose, and payment of just compensation. 46 These general rules of the constitutional laws are mutants mutandis applicable to the property rights in land.
Viewed this way, the FDRE Constitution recognizes the right to property as a human and democratic right. Nonetheless, unlike other constitutions, it does not make an express rule against arbitrary deprivation of property rights; and the deprivation to be done based on law. It rather defines the government's power of expropriation to deprive this right when the private property is needed for public purpose upon payment of the commensurate amount of compensation. 47 It is noted that the laws on expropriation define public purpose so wide that it can mentions the nature of property rights in land of investors) is general and does not make a reference to rural or urban land. 44 also include land to be allocated for investment. 48 Moreover, it does not incorporate the element of due process of law in the course of the expropriation proceedings. 49 The FDRE Constitution protects peasants and pastoralists against deprivation of rural land rights by granting them the right against eviction. 50 This right, as part of constitutional property clause, however, is not extended to other rural landholders, like investors and does not apply to other objects of property on the land. Based on the definition of ‗private property under the 'FDRE Constitution (discussed above), and the Constituion's provision on expropriation as an exceptional restriction to deprive ‗private property' , it may seem that the right peasants and pastoralists against eviction and displacement from their land is ‗absolute' thereby rendering expropriation inapplicable. Such argument is not valid and their land rights can be deprived through expropriation.
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The FDRE Constitution also introduces other grounds of deprivation of property rights in land in a general sense while defining the property rights in the permanent improvements made and things built on the land. The English version of this provision implies that the property rights in land of any landholder in Ethiopia will be deprived upon the expiration -coming to an end-of the land rights. This would happen when the land right is timebound. In such case, even the Constitution entitles the land rights holder to remove his property (i.e., things that can be removed), and transfer his title or claim compensation for it (when things are not removable without damage). . 53 Emphasis added. Under the urban land lease law of Ethiopia, the lessee is required to remove the property on the land when the lease term expires, and does not guarantee the leaseholder to transfer property on the land to the new landholder or even claim compensation for them. So, the law is unconstitutional in this regard.
The Amharic version of this provision employs the word ‗terminates' instead of ‗expires' and this broadens the grounds by which the land rights are lost in addition to the lapse of the duration and expropriation. 54 One can argue that the Constitution does not foresee such mechanisms of depriving the land rights of peasants and pastoralists. Otherwise, their constitutional right against eviction and displacement becomes superfluous.
The discussion in the preceding sections raises two issues. The first issue relates to the constitutional drafting approach in the 1995 FDRE Constitution along with some discussion on Dixon's categorization of detailed/codified versus framework approaches. Secondly, the legal implications of the drafting approach (used in Ethiopia's Constitution) should be examined. The subsequent two sections address these matters.
The Nature of Drafting Approach adopted in the Rural Land Rights Clause of the FDRE Constitution
The general approaches in constitutional lawmaking are the ‗framework-style' approach in which the constitutional provision embodies -only quite general textual guidance as to the meaning or operation of particular constitutional norms; and a more ‗codified' approach, which provides far greater detail or specificity regarding the intended meaning and operation of relevant constitutional norms.‖
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The determination of the approach to be followed in the drafting of a particular constitution does not depend upon the general volume or the number of articles incorporated in a constitution. This is because a given constitution may become bulky because of the numerous constitutional issues it addresses but not because of its details in each constitutional provision. Thus, to determine the approach adopted in the drafting of a constitution the extent to which the constitution has gone to detail in regulating a particular constitutional issue should be assessed. It is to be noted that the two approaches may be followed in a single constitution but on different subject matters.
Before determining whether the drafting approach followed is frameworkstyle or ‗detailed,' it is necessary to highlight the core features of the framework 54 Since the Constitution separately regulates the issue of expropriation in the subsequent provision under Art. 40(8), this provision is intended to allow the government to terminate land rights based on other grounds to be determined by the legislature. For instance, the rural land laws of Ethiopia incorporate failure to use the land for specific period of time, failure to conserve the land, engagement in non-farming activities, and failure to observe residency requirement as a ground to deprive rural land rights of peasants and pastoralists. style or detailed approaches. Indeed, it is not possible to find hard and fast rules in establishing these issues. As Dixon notes:
[m]ore framework-like approaches will generally involve constitutional provisions in two forms: first, provisions that explicitly defer, or delegate, certain constitutional decisions to legislatures, via the use of language that requires certain constitutional questions to be settled -by law‖ or by ordinary legislation; and second, provisions that are sufficiently vague or abstract in scope or meaning that they inevitably require some form of judicial interpretation. More codified approaches, in contrast, will generally involve provisions attempting to resolve, rather than defer or delegate, key constitutional questions.‖
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One can argue that the existence of constitutional deferral by way of ‗by law' clause or vagueness in the provisions 57 does not necessarily prove the adoption of the framework-style approach in drafting. This is because in constitutional provisions of different countries we find ‗by law' clauses or vague or abstract concepts in the form of constitutional deferral on the same subject matter. Such constitutional provisions may differ in the extent to which they regulate the matter.
The rules on compensation upon expropriation of property are illustrative in the constitutions of Ethiopia, Uganda, and South Africa. In Uganda's and South Africa's constitutional provisions on expropriation, there are ‗by law' clauses; while the Ethiopian Constitution does not state any ‗by law' deferral other than stating an abstract/vague concept of commensurate compensation. 58 In Uganda's Constitution, it is stated that the compulsory taking of possession or acquisition of property is made under a law which makes provision for prompt payment of fair and adequate compensation, prior to the taking of possession or acquisition of the property. 59 Under the South African Constitution, it is provided that property may be expropriated only in terms of law of general application …subject to compensation. 60 The South African Constitution further deals with the factors to be considered in the determination of the amount of compensation. Unlike the Ugandan and Ethiopian Constitutions, it states that: The amount of the compensation and the time and manner of payment must be just and equitable, reflecting an equitable balance between the public interest and the interests of those affected, having regard to all relevant circumstances, including-(a) the current use of the property; (b) the history of the acquisition and use of the property; (c) the market value of the property; (d) the extent of direct state investment and subsidy in the acquisition and beneficial capital improvement of the property; and (e) the purpose of the expropriation.
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The South African Constitutional provision seems to have adopted the detailed approach in lawmaking, as compared to its Ugandan and Ethiopian counterparts. Yet, all of them provide for defer detail provisions by either using ‗by law' clauses or by adopting a vague/abstract concept that requires definition through legislation. The approach adopted in the drafting of a given state's constitutional rules should thus be determined by comparing it with other states' constitutional rules on the same subject.
Rosalind Dixon argues that the choice to adopt either a highly -codified‖ or detailed approach to constitutional drafting or to rely on a more -framework‖-style approach, depends on the perception the constitution makers towards constitutional courts as partners in the process of constitutional interpretation. According to Dixon, -the codified or the detailed approach implicitly assumes at least some degree of distrust toward judges as constitutional interpreters, whereas the framework‖-style approach is based on a high degree of faith or trust, in judges as partners in the process of constitutional design.‖ 62 Dixon's observations do not explain the constitutional drafting approach adopted in the drafting of rural land rights clause and the nature of constitutional interpreter organ in Ethiopia. The first factor relates to the similarity and difference between constitutional provisions of countries that cannot be explained by Dixon's trust and distrust approaches in constitutional lawmaking. As highlighted in the preceding paragraphs, The South African Constitution adopts a detailed or codified approach in drafting provisions of compensation during expropriation of property in contrast to the Ethiopian and Ugandan Constitutions. Nevertheless, with regard to the issue of citizenship, the approach followed by the South African Constitution 63 pursues a more of framework-style as compared to the Ethiopian 64 and Ugandan Constitutions.
This change in the approach of drafting provisions of the constitution may lead to question why South African Constitution that adopts a distrust-based approach in drafting provision of compensation for expropriation adopts trustbased approach regarding the issue of citizenship. Likewise, the Ugandan Constitution adopts a trust-based approach in drafting provision of compensation for expropriation and opts for a distrust-based approach in the case of rules of citizenship. Such variations occur in both constitutions even though the constitutional interpreter is the same body. We can thus conclude that the adoption of framework -style or detailed/codified approach of constitutional drafting does not necessarily depend on the perception of the constitutional makers towards the judges of constitutional interpretation.
Second, the constitutional makers may follow a detailed/codified approach of drafting constitutional provisions even where they have a faith and trust on the constitutional interpreter. For example, the Ethiopian Constitution uses the detailed approach in drafting rural land rights even if all constitutional interpretation constitutional disputes are according to Articles 62(1) and 83(1) decided by a non-judicial organ, i.e. the House of Federation on which constitutional makers have faith and trust.
The existence of this trust can be inferred from the justifications provided for assigning the power of constitutional interpretation to this organ at the time of the constitutional drafting. The justifications are twofold. The first one is related to the belief that the owner of the constitution should interpret it. Accordingly, the FDRE constitutional makers thought that the new federal dispensation is the outcome of the 'coming together' of the nationalities, and the FDRE Constitution is the reflection of their ‗free will and consent.' In fact, this is expressly reflected in the preamble and Article 8 of the FDRE Constitution while saying the ‗nations, nationalities and peoples are sovereign.' Then the constitutional makers considered the Constitution as ‗a political contract' and consequently, only the authors that are the nations, nationalities and peoples should be the ones to be vested with the power of interpreting the Constitution. 66 To this effect, the constitutional interpreting organ -House of Federation-is composed of the representatives of the various nations, nationalities, and peoples. 67 The assignment of this power to the House of Federation is also related to the distrust (that the ruling party which controlled of majority votes among constitutional makers had) towards the judiciary. The FDRE constitutional makers perceived that empowering the judiciary, or a constitutional court may result in unnecessary ‗judicial adventurism' or what some prefer to call ‗judicial activism' in which the judges would in the process of interpreting vague clauses of the Constitution put their own preferences and policy choices in the first place. They believed that this in turn could hijack the very document that contains the ‗compact between the nations', ‗nationalities' and ‗peoples' thereby resulting in decisions that rather fit the personal philosophies of judges. 68 Therefore, this author argues that the reason for the adoption of the detailed rule regarding the rural land rights can be related with the debates and diversified views at the making of this clause 69 and the level of sensitivity of the issue. 70 The nature of the debate can be inferred from the very close voting made in the enactment of Article 40(3) of the Constitution by the constitutional assembly whereby 499 voted for the retention of state ownership of land, whereas 495 voting for privatization.
In fact, the problem in the adoption of the codified/detailed approach in rural land rights relates to the incorporation of detail rules to regulated rural land rights in the Constitution which should have merely determined the nature of land ownership. The following section discusses the problems that emanate owing to such detail constitutional stipulations on rural land rights.
Implications of the Constitutional Recognition of Rural Land Rights under FDRE Constitution
Ethiopian peasants and pastoralists with free access to rural land and while private investors are accorded the right based on payment arrangements. The Constitution further also ensures peasants and pastoralists with the right to protection against eviction and displacement. Moreover, the Constitution defines the nature of property rights in land. The level of details in the constitutional recognition of rural land rights will have its implications on the restriction of legislative power and the obligation of the government to realize the land rights.
The first challenge that is created by level of details in the Constitution relates to the obligation of the government to ensure the implementation of the constitutional rights of peasants and pastoralists for access to land without payment. To this end, Article 13(1) of the Constitution imposes a duty on the government to enforce the fundamental rights and freedoms embodied therein including access to rural land rights enshrined Articles 40(4) and 40(5).
The second implication of the detailed approach in the constitutional recognition of rural land rights in the FDRE Constitution is related with the nature of land policy that need to be flexible so that it can be responsive to changing realities. This creates rigidity on the land regime owing to the stringent procedures in the amendment of constitutions. The details in the constitutional recognition of rural land rights in the FDRE Constitution indeed imply restrictions against the legislative power of the legislature. 71 While regulating the issues of rural land rights under the human rights section, the FDRE Constitution defines the rural land policy of the country. This situation effectively eliminates the possibility of flexible application of policy. 72 The legal framework for land rights should not only be comprehensive, but should also be flexible, allowing for different options depending on population density, the level of economic development, and infrastructure access. 73 Accordingly, the Ethiopian rural land regime expressed in the Constitution is inflexible to be compatible with the changing socio-economic lives of the society. This is because the modification of the rural land policy of the country needs the amendment of the Constitution which has stringent amendment procedures. Article 40 of which embodies the rights on land is classified under the human and democratic rights section which has a more stringent procedure 71 Not to enact contradictory rules in enacting legislation. This is because under article 9(1) of the FDRE Constitution it is provided the self-supremacy clause -supremacy of the constitution and declared that any law…of an organ of state…which contravenes the constitution shall be of no effect. 72 for amendment. 74 Moreover, the inflexibility of the provisions is aggravated by the absence of commitment to that effect from the side of the ruling party which has the lion share of seats in the State Councils of the federative units and the two federal Houses (the House People's Representatives and the House of Federation) which are empowered to amend the constitution jointly. 75 This was clearlly expressed by late Prime Minister Meles Zenawi during his end-of-year report to Parliament in June 2004 when he the announced that the change of land policy in Ethiopia would take place only -over his party's -Ethiopian People's Democratic Revolutionary Front's-tombstone‖. 76 The final important implication is that the constitutional recognition of rural land rights in the Constitution will lead to the ramification of the question of the constitutionality of the rural land legislation in regulating the rural land rights. For example, the rural land legislation (with an exception to Amhara State's Rural Land law) prohibits peasants from using their land rights as collateral. 77 As immovable property, land is often the best form of security for a loan. A landholder may grant an interest in his land as security (known as a mortgage) in favor of a person in return for a loan. 78 Access to credit is often a critical question in rural areas which requires land to be used as collateral. 79 As De Soto notes, land tenure could unlock the entrepreneurship of poor people by letting them use their real estate assets (including land rights) as collateral to borrow investment capital. 80 property rights in land of peasants and from the provision of the rural land legislation that allow mortgaging to investors expressly. 81 The rationale that is stated by the Ethiopian government is that the sale, mortgage, or use of land as collateral is expressly prohibited to prevent the development of exploitative land arrangements. 82 Since rights should be interpreted broadly and limitation should be constructed restrictively, 83 it can be argued that this prohibition is unconstitutional. If it is argued that the Constitution does not allow rural land right holders to mortgage their land rights based on the prohibition of sale and exchange (stated under Article 40/3), then the express authorization of private investors 84 and also urban land right holders 85 to use their land rights as collateral will be unconstitutional. It is to be noted that Article 40(3) of the Constitution refers to all landholders including investors and urban landholders. Thus, either way, it raises the question of constitutionality.
Concluding Remarks
A detailed recognition of the rural land rights -more than stating the nature of land ownership and regulating it under the general property rights-in the FDRE Constitution, has resulted in an inflexible land regime which is not responsive to the change of circumstances. This is susceptible to persistent and continued demand from peasants and pastoralists for the realization of their right to free allotment of land, which cannot be achieved owing to the limited nature of the land and Ethiopia's steadily increasing population. As land is inelastic, the government cannot continue providing land to peasants and pastoralists particularly in light of the rate of population growth and Ethiopia's slow pace in industrialization, import substitution and export enhancement that could have reduced the economy's substantial reliance on smallholder rural land cultivation.
Moreover, detailed statements of constitutional rights on land limit the power of the government to define the property rights in land. The paradox in this regard is that such detail constitutional lawmaking against eviction and dispossession of peasants and pastoralists has not inhibited the enactment of unconstitutional proclamations that embody absurd and extensive land expropriation powers of the government. These realities lead to the questionable constitutionality of the subsequent rural land legislation and the acts of the government.
The constitutional drafting approach adopted in the rural land rights clause of the FDRE Constitution is not compatible with Dixon's trust approach. Given that the constitutional interpreter in Ethiopia -House of Federation-is the organ composed of representatives of the (assumed to be) authors of the Constitutionnationalities, the drafters would have followed ‗framework-style' approach. However, this state of affairs casts doubt on the validity of the premises in of Dixon's view that relates constitutional drafting approaches with the perception of constitutional makers towards the constitutional interpreter. In her view, constitutional drafters follow a framework-style constitutional drafting approach when they trust and regard the constitutional interpreter as a partner in the constitutional designing. The detailed or codified approach is adopted in case the drafters distrust the constitutional interpreter. She also defines the adoption of a particular constitutional drafting approach based on the presence or absence of ‗by law' deferrals and vague and abstract concepts in the Constitution.
I argue that determining the constitutional drafting approach adopted by constitutional makers cannot only be determined by looking into the existence or nonexistence of ‗by-law' deferral or vague concepts. It should rather be complemented with the comparative analysis of the constitutional laws of different states on the same subject matters. Furthermore, the adoption of one of the approaches may not be justified only on the trust-distrust dichotomy of the constitutional interpreter. This is because in a given constitution, which is subjected to a single interpreter organ, it is possible to find both drafting approaches in different constitutional matters. Moreover, even in the presence of a trusted constitutional interpreter, the detailed approach of a constitutional clause may be adopted as in the case of rural land rights provision of FDRE Constitution.
Therefore, determination of the constitutional drafting approach followed by a given constitutional drafter should be issue-specific. It should be done by analyzing specific constitutional matters and comparing the existence and nonexistence of constitutional deferral among constitutional laws of different countries. Furthermore, the selection of the approach may not be solely affected by the perception of constitutional drafters towards constitutional interpreters. It, rather, may be influenced by the extent of diversity of views and debates on the issues and by the level of sensitivity of the issue. ■
